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THE CHANGING LANDSCAPE OF FAMILY LAW IN THE TWENTIETH CENTURY 

 
 
 
 
 
 
 
 
 
 
 
PART I:  
Historical Foundations, Theoretical Shifts, and 
Constitutional Transformation of Family Law 
 
ABSTRACT: 
 The twentieth century marked a decisive 
transformation in the structure and philosophy of 
family law. Historically grounded in patriarchal 
authority, religious doctrine, and status-based 
hierarchies, family law evolved into a domain 
increasingly shaped by constitutional principles, 
individual rights, and state intervention. This article 
undertakes a doctrinal and socio-legal analysis of this 
transformation, focusing particularly on India, where 
legal pluralism complicates the relationship between 
personal laws and constitutional guarantees. It 
argues that while the twentieth century established 
the foundations of equality and dignity within family 
law, the realisation of substantive justice remains an 
ongoing and contested project. 
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I. INTRODUCTION 
Family law regulates intimate relationships, yet it 
is deeply implicated in the structuring of social 
power and hierarchy. Traditionally perceived as a 
private domain, the family has historically 
functioned as a site where legal norms reinforce 
gender roles, economic dependency, and social 
order.1 
At the beginning of the twentieth century, family 
law across jurisdictions was characterised by 
patriarchal authority, religious control, and 
status-based regulation. Marriage was conceived 
not as a partnership of equals but as an 
institution designed to preserve lineage and 
property. Women’s legal identities were 
subordinated within this framework, with limited 
rights in matters of property, divorce, and 
guardianship.2 
The twentieth century witnessed a gradual but 
fundamental transformation of these 
assumptions. Industrialisation, urbanisation, 
democratic expansion, and feminist movements 
contributed to the recognition of individuals 
within families as rights-bearing subjects.3 
In India, this transformation has been mediated 
through the coexistence of religious personal 
laws and constitutional guarantees. This duality 
has produced an enduring tension between 
cultural autonomy and individual rights, shaping 
both legislative reform and judicial  
 

                                                        
1 Henry Sumner Maine, Ancient Law 165 (Transaction Publishers, 1861). 
2 William Blackstone, Commentaries on the Laws of England *442 (1765). 
3 Upendra Baxi, “The Crisis of the Indian Legal System”, 12 Journal of the Indian Law Institute 1, 5–8 (1970). 
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interpretation.4 
II. HISTORICAL FOUNDATIONS OF FAMILY LAW 
A. Law, Religion, and Custom 
Family law historically derived its authority from religion and custom. Norms governing marriage, 
inheritance, and kinship were embedded in sacred texts and community practices, making them 
resistant to legal reform.5 
 
B. Coverture and the Subordination of Women 
In common law jurisdictions, the doctrine of coverture exemplified the legal subordination of women. 
As observed by William Blackstone, husband and wife were considered a single legal entity, effectively 
denying women independent legal personality.6 
 
C. Personal Law Systems in India 
India’s family law framework developed along religious lines: 
 Hindu law treated marriage as a sacrament and emphasised patriarchal succession.7 
 Muslim law recognised marriage as a contract but retained gender asymmetries.8 
 Christian and Parsi laws reflected ecclesiastical traditions and community regulation.9 
Despite doctrinal differences, these systems shared structural gender inequality.  
 
D. Colonial Legal Policy and Pluralism 
British colonial administration institutionalised legal pluralism by preserving personal laws while 
introducing limited codification. 10  This resulted in a dual legal system that continues to shape 
contemporary debates on reform. 
 
III. THEORETICAL TRANSFORMATION: FROM STATUS TO RIGHTS 
A. Maine’s Formulation 
Henry Sumner Maine’s thesis that societies evolve “from status to contract” provides a foundational 
framework for understanding the evolution of family law.11 However, twentieth-century developments 
extended beyond contract toward constitutional rights and substantive equality. 
B. Marriage as a Legal Institution 
Marriage evolved into a legally regulated institution based on consent and mutual rights. The 
recognition of divorce marked a significant departure from the traditional conception of marriage as 
indissoluble.12 
C. Constitutional Morality 
The emergence of constitutionalism introduced principles of equality, liberty, and dignity into family 
law, subjecting it to judicial scrutiny.13 
D. Feminist Jurisprudence 
Feminist scholarship fundamentally reshaped family law discourse: 

                                                        
4 Flavia Agnes, Law and Gender Inequality: The Politics of Women’s Rights in India 112 (Oxford University Press, 
1999). 
5 Paras Diwan, Family Law 45. 
6 Blackstone, supra note 2. 
7 Paras Diwan, supra note 5. 
8 Id. 
9 Id. 
10 Upendra Baxi, supra note 3. 
11 Maine, supra note 1. 
12 Hindu Marriage Act, 1955. 
13 Constitution of India, arts. 14, 15, 21. 
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 Catharine A. MacKinnon highlighted the role of law in perpetuating gender hierarchy.14 
 Martha Fineman critiqued dependency structures within families.15 
 Flavia Agnes emphasised the persistence of inequality in Indian personal laws.16 
E. Child-Centric Jurisprudence 
Courts increasingly adopted the “best interests of the child” standard, replacing paternal entitlement 
with welfare-based considerations.17 
 
IV. SOCIO-ECONOMIC CATALYSTS FOR REFORM 

Industrialisation and urbanisation transformed family structures by weakening extended 
kinship systems and increasing women’s participation in the workforce.18 

Social reform movements led by Raja Ram Mohan Roy and Ishwar Chandra Vidyasagar 
challenged oppressive practices and laid the foundation for legislative reform. 19 

International developments, particularly under the United Nations, including the Universal 
Declaration of Human Rights, reinforced the global shift toward equality and human rights.20 
 
V. LEGISLATIVE TRANSFORMATION 
A. Early Reform 
The Child Marriage Restraint Act of 1929 marked one of the earliest attempts to regulate harmful 
social practices.21 
B. Hindu Code Bills 
Post-independence reforms included: 
 Hindu Marriage Act, 1955  
 Hindu Succession Act, 1956  
 Hindu Minority and Guardianship Act, 1956  
 Hindu Adoptions and Maintenance Act, 1956  
These statutes introduced divorce, monogamy, and enhanced women's rights in matters of inheritance 
and maintenance.22 
 
VI. CONSTITUTIONALISATION OF FAMILY LAW 

The Constitution of India transformed family law by embedding fundamental rights into the 
legal framework. 
A. Judicial Intervention 
Key decisions include: 
 Mohd. Ahmed Khan v. Shah Bano Begum23 
 Sarla Mudgal v. Union of India24 
 Githa Hariharan v. Reserve Bank of India25 
 Danial Latifi v. Union of India26 

                                                        
14 Catharine A. MacKinnon, Toward a Feminist Theory of the State 191–94 (Harvard University Press, 1989). 
15 Martha Albertson Fineman, The Neutered Mother 23–30 (Routledge, 1995). 
16 Flavia Agnes, supra note 4. 
17 Rosy Jacob v. Jacob A. Chakramakkal, (1973) 1 SCC 840. 
18 Upendra Baxi, supra note 3. 
19 Historical reform movement sources.  
20 Universal Declaration of Human Rights, 1948. 
21 Child Marriage Restraint Act, 1929. 
22 Hindu Code Bills (1955–56). 
23 Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556. 
24 Sarla Mudgal v. Union of India, (1995) 3 SCC 635. 
25 Githa Hariharan v. Reserve Bank of India, (1999) 2 SCC 228. 
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These decisions illustrate the judiciary’s role in harmonising personal laws with constitutional 
principles. 
B. Expansion of Fundamental Rights 
Articles 14, 15, and 21 have been interpreted to extend equality, non-discrimination, and dignity into 
family law.27 
 
VII. FEMINIST CRITIQUES AND CONTINUING CHALLENGES 

Despite significant reforms, structural inequalities persist. Feminist scholars highlight issues 
such as economic dependence, unequal domestic labour, and barriers to accessing justice.28 

Indian scholarship, particularly by Flavia Agnes, underscores the gap between formal legal 
rights and lived realities. 

 
VIII. CONCLUSION 

The twentieth century transformed family law from a system rooted in hierarchy and religious 
authority into one increasingly governed by constitutional principles and individual rights. However, 
this transformation remains incomplete. 

Family law continues to reflect tensions between tradition and modernity, autonomy and 
regulation, and formal equality and substantive justice.29 
 
PART II:  
Marriage, Divorce, and the Redefinition of Spousal Relations in the Twentieth Century 
 
Introduction: Marriage as the Core Institution of Family Law 

Marriage has historically occupied the central place within family law, functioning not merely as a 
personal relationship but as a legal, religious, and socio-economic institution. In most twentieth-century 
jurisdictions, marriage was initially conceptualized as a patriarchal structure rooted in permanence, 
hierarchy, and social control.30 Women’s legal identity within marriage was often subsumed under that of 
their husbands, while legal systems emphasized duties over rights.31 

Throughout the twentieth century, however, marriage underwent profound transformation. This 
transformation involved a shift: 
* from sacramental permanence to contractual flexibility; 
* from patriarchal authority to equality-based partnership; 
* from fault-based dissolution to no-fault divorce; 
* from religious dominance to constitutional scrutiny; and 
* from family preservation at all costs to individual autonomy and dignity.32 
In India, these changes were shaped by a complex interaction between constitutional values, religious 
personal laws, legislative reform, and judicial intervention. 
 
 
 
 

                                                                                                                                                                                          
26 Danial Latifi v. Union of India, (2001) 7 SCC 740. 
27 Constitution of India, arts. 14, 15, 21. 
28 MacKinnon, supra note 14; Fineman, supra note 15. 
29 Upendra Baxi, supra note 3. 
30 William Blackstone, Commentaries on the Laws of England *442 (1765). 
31 Martha Albertson Fineman, The Neutered Mother 45 (Routledge, 1995). 
32 Flavia Agnes, Law and Gender Inequality 145 (Oxford University Press, 1999). 
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Historical Legal Structure of Marriage 
A. Marriage as Status 
Traditionally, marriage was viewed as a status rather than a consensual legal relationship. Henry Maine’s 
theory that early legal systems were based on “status” rather than “contract” is especially relevant here.33 
Marriage assigned predefined social roles: 
* Husband as head of household; 
* Wife as dependent subordinate; 
* Children as paternal responsibility; 
* Property controlled primarily by men. 
This model preserved social order but denied personal autonomy. 
 
B. Sacramental and Religious Nature 
Hindu Law : Marriage was regarded as a sacred, indissoluble union (sanskara), not merely a contract. Divorce 
was traditionally unavailable, and women were expected to endure marital hardship.34 
Muslim Law : Marriage (nikah) was contractual, permitting divorce mechanisms, but asymmetrical rights 
favored men, particularly through unilateral talaq.35 
Christian Law : Marriage under ecclesiastical traditions emphasized permanence, limiting divorce primarily to 
severe matrimonial misconduct.36 
Parsi Law : Parsi matrimonial law introduced community-specific legal mechanisms while retaining religious 
foundations.37 
Across systems, marriage functioned as a tool of social regulation rather than individual liberty. 
 
Colonial Influence and the Early Reform of Marriage Laws 
British colonial administration did not fundamentally alter religious personal laws but introduced limited 
legislative interventions. 
Key Reforms: 
* Widow Remarriage Act, 1856; 
* Age of Consent Act, 1891; 
* Child Marriage Restraint Act, 1929.38 
These statutes represented early attempts to regulate oppressive customs without dismantling pluralistic 
legal structures. 
However, colonial reforms remained cautious, prioritizing political stability over gender justice.39 
 
Post-Independence Legislative Transformation 
The period following Indian independence marked the most significant restructuring of matrimonial law. 
A. Hindu Marriage Act, 1955 
The Hindu Marriage Act fundamentally altered Hindu matrimonial law by introducing: 
* Monogamy; 
* Divorce provisions; 
* Judicial separation; 
* Restitution of conjugal rights; 

                                                        
33 Henry Sumner Maine, Ancient Law 165 (1861). 
34 Paras Diwan, Modern Hindu Law. 
35 Tahir Mahmood, Muslim Law in India and Abroad. 
36 Indian Divorce Act, 1869. 
37 Parsi Marriage and Divorce Act, 1936. 
38 Child Marriage Restraint Act, 1929. 
39 Upendra Baxi, The Crisis of the Indian Legal System 24 (1982). 
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* Inter-caste marriage legitimacy.40 
This statute replaced sacramental rigidity with legal modernity. 
Grounds for Divorce: 
* Cruelty; 
* Desertion; 
* Conversion; 
* Mental disorder; 
* Adultery. 
Later amendments introduced mutual consent divorce, significantly enhancing personal autonomy.41 
B. Special Marriage Act, 1954 
This legislation provided a secular framework for marriage irrespective of religion, representing 
constitutional secularism within family law.42 
Its significance includes: 
* Civil marriage outside religious law; 
* Protection of interfaith unions; 
* Equality-based legal standards. 
C. Indian Divorce Act Reforms 
Christian divorce law was progressively liberalized to reduce gender disparity and align with constitutional 
equality.43 
D. Muslim Personal Law Developments 
Muslim family law reform remained more contested due to debates surrounding religious autonomy. 
Nonetheless, judicial interventions increasingly scrutinized discriminatory practices.44 
 
The Emergence of Divorce as a Legal Right 
A. Traditional Resistance to Divorce 
Divorce historically carried moral stigma, especially for women. Social structures prioritized marital 
preservation over personal well-being.45 
B. Fault Theory 
Early divorce systems required proof of wrongdoing: 
* Adultery; 
* Cruelty; 
* Desertion. 
This adversarial structure often exacerbated hostility and disproportionately disadvantaged women.46 
C. No-Fault and Mutual Consent Divorce 
Twentieth-century reforms increasingly recognized irretrievable breakdown and mutual consent as 
legitimate grounds.47 
This shift reflects: 
* Recognition of autonomy; 
* Psychological welfare; 
* Dignity; 
* Reduced judicial moralism. 
                                                        
40 Hindu Marriage Act, 1955. 
41 Marriage Laws (Amendment) Act, 1976. 
42 Special Marriage Act, 1954. 
43 Indian Divorce (Amendment) Act reforms. 
44 Danial Latifi v. Union of India, (2001) 7 SCC 740. 
45 Flavia Agnes, supra note 32. 
46 Paras Diwan, supra note 34. 
47 Hindu Marriage Act, s.13B. 
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D. Feminist Critique of Divorce Law 
Feminist scholars argue that formal access to divorce does not automatically ensure substantive justice.48 
Economic dependence, child custody burdens, and social stigma continue to disproportionately affect 
women. 
Martha Fineman emphasizes that legal systems often ignore structural inequalities embedded in family 
breakdown.49 
 
Judicial Expansion of Marital Equality 
Courts increasingly transformed marriage from hierarchy into partnership. 
A. Restitution of Conjugal Rights 
The constitutionality of restitution provisions was questioned in T. Sareetha v. T. Venkata Subbaiah, where 
forced cohabitation was criticized as violating privacy and bodily autonomy.50 
Although later jurisprudence diverged, the debate signalled constitutional scrutiny of marital power. 
B. Domestic Violence Protections 
The recognition of domestic violence as a public legal issue rather than a private domestic matter marked a 
major shift.51 
This reflects feminist efforts to dismantle the “private sphere” doctrine. 
C. Marital Rape Debate 
Although twentieth-century reforms advanced many rights, marital rape exemptions remained a profound 
legal gap, illustrating the incomplete transformation of marriage law.52 
 
Property Rights Within Marriage 
A. Traditional Exclusion 
Historically, women had limited ownership rights over marital property.53 
B. Succession Reforms 
The Hindu Succession Act, especially after amendments, strengthened daughters’ inheritance rights.54 
C. Economic Justice and Maintenance 
Maintenance laws evolved from charity-based support toward rights-based economic protection. Key cases 
such as Shah Bano redefined maintenance as a constitutional and human rights issue.55 
Marriage, Constitutionalism, and Individual Rights 
The Indian Constitution reshaped family law by introducing: 
* Equality (Art. 14); 
* Non-discrimination (Art. 15); 
* Life and personal liberty (Art. 21).56 
Marriage increasingly became subject to constitutional morality rather than solely religious doctrine. 
Landmark Cases: 
* Shah Bano; 
* Sarla Mudgal; 
* Joseph Shine (decriminalizing adultery); 
* Shafin Jahan (marital choice autonomy).57 
                                                        
48 Catharine A. MacKinnon, Toward a Feminist Theory of the State 237 (1989). 
49 Martha Fineman, supra note 31. 
50 T. Sareetha v. T. Venkata Subbaiah, AIR 1983 AP 356. 
51 Protection of Women from Domestic Violence Act, 2005. 
52 Independent Thought v. Union of India, (2017) 10 SCC 800. 
53 Blackstone, supra note 30. 
54 Hindu Succession (Amendment) Act, 2005. 
55 Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556. 
56 Constitution of India, arts. 14, 15, 21. 
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These cases collectively emphasize: 
* Choice; 
* Dignity; 
* Gender equality; 
* Secular legal oversight. 
 
Changing Social Norms and Family Structures 
Twentieth-century socio-economic developments altered family relations: 
A. Urbanization 
Nuclear families weakened patriarchal joint family dominance.58 
B. Women’s Education 
Economic participation increased bargaining power within marriage. 
C. Reproductive Rights 
Control over reproduction shifted power dynamics.59 
D. Love Marriage and Individual Choice 
Romantic autonomy increasingly challenged arranged marriage systems. 
 
Comparative International Trends 
Globally, family law reforms included: 
* Liberalized divorce laws; 
* Recognition of marital equality; 
* Child welfare standards; 
* Reproductive rights protections.60 
India’s trajectory reflects global trends while remaining shaped by unique pluralistic tensions. 
 
Continuing Challenges 
Despite reforms, significant issues remain: 
* Gendered domestic labour; 
* Unequal caregiving burdens; 
* Religious resistance to reform; 
* Marital rape exemption; 
* LGBTQ+ marriage exclusion; 
* Access to justice barriers.61 
Thus, formal legal reform has not fully achieved substantive equality. 
 
CONCLUSION 
The twentieth century fundamentally transformed marriage from a rigid, patriarchal institution into an 
increasingly rights-oriented legal relationship. 
Key developments include: 
* Legal recognition of consent; 
* Divorce rights; 
* Constitutional scrutiny; 
* Gender equality reforms; 

                                                                                                                                                                                          
57 Joseph Shine v. Union of India, (2019) 3 SCC 39; Shafin Jahan v. Asokan K.M., (2018) 16 SCC 368. 
58 Upendra Baxi, supra note 39. 
59 Universal Declaration of Human Rights, 1948. 
60 Mary Ann Glendon, The Transformation of Family Law 103 (1989). 
61 Flavia Agnes, supra note 32. 
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* Economic rights; 
* Judicial protection of autonomy. 

Yet family law remains a contested field where tradition, religion, and constitutionalism continue to 
interact dynamically. 

Marriage is no longer merely a social institution preserving hierarchy; it is increasingly recognized as 
a domain of rights, dignity, and equality.62 

                                                        
62 Martha Fineman, supra note 31. 


