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ABSTRACT

The anti-defection law was passed by parliament in 1985. Three
decades down the road, it is pertinent to trace the several modifications
and to evaluate how well the law has worked.The 52nd Amendment Act
of 1985 provided for the disqualification of the members of Parliament
and the state legislatures on the ground of defection from one political
party to another. For this purpose, it made changes in four Articles of |
the Constitution and added a new Schedule (the Tenth Schedule) to the
Constitution. This act is often referred to as the ‘ant defection law. Later,
the 91st Amendment Act of 2003 made one change in the provisions of
the Tenth Schedule. It omitted an exception provision i.e.,
disqualification on ground of defection not to apply in case of split. Schedule X of the Constitution of India,
containing the anti-defection law, was enacted after three and half decades of India's experience with
parliamentary democracy. During the initial 15 years of Indian parliamentary democracy, the first Prime
Minister Mr. JL Nehru led the government with Congress party majority. The phenomenon of defection
became more apparent from the 4th Lok Sabha, that is, from 1967 onward. As per the debates of Rajya
Sabha during the discussion of the bill, it was explained that the defection phenomenon really happened
when the Congress Party suffered reverses - in some of the States in the elections, resulting in the reduced
majority of the Congress Party in the Lok Sabha.
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INTRODUCTION

The 52nd Amendment Act of 1985 provided for the disqualification of the members of Parliament
and the state legislatures on the ground of defection from one political party to another. For this purpose, it
made changes in four Articlesl of the Constitution and added a new Schedule (the Tenth Schedule) to the
Constitution. This act is often referred to as the ‘ant defection law. Later, the 91st Amendment Act of 2003
made one change in the provisions of the Tenth Schedule. It omitted an exception provision i.e.,
disqualification on ground of defection not to apply in case of split. The 10" Schedule to the constitution,
popularly referred to as the ‘Anti Defection Law’ was inserted by the 52" Amendment in 1985. The grounds
of disqualification are specified in Paragraph Two of the 10" Schedule. A member would incur a
disqualification under Paragraph 2 (1) (a) when he ‘voluntarily gives up his membership of a party’ and under
2 (1) (b) when he/she votes contrary to the directive Issued by the party.
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Two important questions arise in this regard: what would constitute the member ‘voluntarily' giving
up of membership of a party? And, what is the full import of 2 (1) (b), wherein voting/abstention from voting
against the party is mentioned?

Two important questions arise in this regard: what would constitute the member ‘voluntarily' giving
up of membership of a party? And, what is the full import of 2 (1) (b), wherein voting/abstention from voting
against the party is mentioned?

“Even in the absence of a formal resignation from membership, an inference can be drawn from the
conduct of a member that he has voluntarily given up his membership of the political party to which he
belongs.” In another judgment in the case of Rajendra Singh Rana vs. Swami Prasad Maurya and Others, the
Supreme Court held that the act of giving a letter requesting the Governor to call upon the leader of the
other side to form a Government itself would amount to an act of voluntarily giving up membership of the
party on whose ticket the said members had got elected.

The convention

A Member of Parliament or the State legislature incurs disqualification if he either voluntarily gives
up the membership of the party or votes or abstains from voting in his legislature, contrary to the direction
(whip) of the party. In the present cases, that of Sharad Yadav and Ali Anwar Ansari, the allegation against
the members was that by indulging in anti-party activities they had “voluntarily” given up the membership of
their party, namely the JD(U). According to a Supreme Court judgment, “voluntarily giving up the
membership of the party” is not synonymous with “resignation”. It could be “implied” in participation of the
member in anti-party activities.

The orders of the Chairman have established a benchmark, both in terms of speedy disposal (about
three months) as well as the quality of the decisions. Since the anti-defection law came into place, there
have been a large number of cases where proceedings have dragged on for years. A reading of the rules
prescribed by the Rajya Sabha show that the Chairman is required either to proceed to determine the
question himself or refer it to the committee of privileges for a preliminary inquiry. But reference to the
committee is contingent upon the Chairman satisfying himself that it is necessary or expedient to do so; it is
not mandatory. As a matter of fact, in several cases in the past, the Speaker of the Lok Sabha and the
Chairman of the Rajya Sabha, whenever “the circumstances of the case” so warranted, have “determined
the question” themselves, without referring it to the committee.

METHODOLOGY:

This paper is completely based on Secondary data, the data has been collected from varies articles,
journals, Magazines and wide information is collected from Election commission of India. However the study
has consulted various secondary sources which were in the form of direct interview and policy papers
looking at the various contemporary debates which are available in the policy implementation.

OBJECTIVE OF THE STUDY:

» To study the Indian Constitution Provisions of the act.

» The Highlights of Evaluation, Advantages and Criticism of act.
> The Know the Reasons of 91°* amendment Act 2003.

PROVISIONS OF THE ACT
The Tenth Schedule contains the following provisions with respect to the disqualification of
members of Parliament and the state legislatures on the ground of defection:

Disqualification
Members of Political Parties: A member of a House belonging to any political party becomes disqualified for
being a member of the House, (a) if he voluntarily gives up his membership of such political party; or (b) if he
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votes or abstains from voting in such House contrary to any direction issued by his political party without
obtaining prior permission of such party and such act has not been condoned by the party within 15 days.
From the above provision it is clear that a member elected on a party ticket should continue in the party and
obey the party directions.

Independent Members: An independent member of a House (elected without being set up as a candidate by
any political party) becomes disqua

lified to remain a member of the House if he joins any political party after such election.

Nominated Members: A nominated member of a House becomes disqualified for being a member of the
House if he joins any political party after the expiry of six months from the date on which he takes his seat in
the House. This means that he may join any political party within six months of taking his seat in the House
without inviting this disqualification.

Exceptions

The above disqualification on the ground of defection does not apply in the following two cases:

(a) If a member goes out of his party as a result of a merger of the party with another party. A merger takes
place when two-thirds of the members of the party have agreed to such merger.

(b) If a member, after being elected as the presiding officer of the House, voluntarily gives up the
membership of his party or rejoins it after he ceases to hold that office. This exemption has been provided in
view of the dignity and impartiality of this office. It must be noted here that the provision of the Tenth
Schedule pertaining to exemption from disqualification in case of split by one-third members of legislature
party has been deleted by the 91st Amendment Act of 2003. It means that the defectors have no more
protection on grounds of splits.

Deciding Authority

Any question regarding disqualification arising out of defection is to be decided by the presiding
officer of the House. Originally, the act provided that the decision of the presiding officer is final and cannot
be questioned in any court. However, in Kihoto Hollohan case (1993), the Supreme Court declared this
provision as unconstitutional on the ground that it seeks to take away the jurisdiction of the Supreme Court
and the high courts. It held that the presiding officer, while deciding a question under the Tenth Schedule,
function as a tribunal. Hence, his decision like that of any other tribunal, is subject to judicial review on the
grounds of mala fides, perversity, etc. But, the court rejected the contention that the vesting of adjudicatory
powers in the presiding officer is by itself invalid on the ground of political bias

Rule-Making Power

The presiding officer of a House is empowered to make rules to give effect to the provisions of the
Tenth Schedule. All such rules must be placed before the House for 30 days. The House may approve or
modify or disapprove them. Further, he may direct that any willful contravention by any member of such
rules may be dealt with in the same manner as a breach of privilege of the House. According to the rules
made so, the presiding officer can take up a defection case only when he receives a complaint from a
member of the House. Before taking the final decision, he must give the member (against whom the
complaint has been made) a chance to submit his explanation. He may also refer the matter to the
committee of privileges for inquiry. Hence, defection has no immediate and automatic effect.

Evaluation Of The Act

The Tenth Schedule of the Constitution (which embodies the anti-defection law) is designed to
prevent the evil or mischief of political defections motivated by the lure of office or material benefits or
other similar considerations. It is intended to strengthen the fabric of Indian parliamentary democracy by
curbing unprincipled and unethical political defections. Rajiv Gandhi, the then Prime Minister, described it as
the ‘first step towards cleaning-up public life’. The then Central law minister stated that the passing of the

Available online at www.lbp.world



ANTI DEFECTION LAW IN INDIAN DEMOCRACY-AN OVERVIEW VOLUME - 7 | ISSUE - 6 | MARCH - 2018

52nd Amendment Bill (anti-defection bill) by a unanimous vote by both the Houses of Parliament was ‘a
proof, if any, of the maturity and stability of Indian democracy’.

Advantages

The following can be cited as the advantages of the anti-defection law: (a) It provides for greater
stability in the body politic by checking the propensity of legislators to change parties.
(b) It facilitates democratic realignment of parties in the legislature by way of merger of parties.
(c) It reduces corruption at the political level as well as non-developmental expenditure incurred on irregular
elections.
(d) It gives, for the first time, a clear-cut constitutional recognition to the existence of political parties.

Criticism

Though the anti-defection law been hailed as a bold step towards cleansing our political life and
started as new epoch in the political life of the country, it has revealed may lacunae in its operation and
failed to prevent defections in toto. It came to be criticised on the following grounds:
1. It does not make a differentiation between dissent and defection. It curbs the legislator’s right to dissent
and freedom of conscience. Thus, ‘it clearly puts party bossism on a pedestral and sanctions tyranny of the
party in the name of the party discipline’
2. Its distinction between individual defection and group defection is irrational. In other words, ‘it banned
only retail defections and legalised wholesale defections’
3. It does not provide for the expulsion of a legislator from his party for his activities outside the legislature.
4. Its discrimation between an independent member and a nominated member is illogical. If the former joins
a party, he is disqualified while the latter is allowed to do the same.
5. Its vesting of decision-making authority in the presiding officer is criticised on two grounds. Firstly, he may
not exercise this authority in an impartial and objective manner due to political exigencies. Secondly, he
lacks the legal knowledge and experience to adjudicate upon the cases. In fact, two Speakers of the Lok
Sabha (Rabi Ray—1991 and Shivraj Patil—1993) have themselves expressed doubts on their suitability to
adjudicate upon the cases related to defections.

91st Amendment Act (2003)

Reasons

The reasons for enacting the 91st Amendment Act (2003) are as follows:

1. Demands have been made from time to time in certain quarters for strengthening and amending the Anti-
defection Law as contained in the Tenth Schedule, on the ground that these provisions have not been able to
achieve the desired goal of checking defections. The Tenth Schedule has also been criticised on the ground
that it allows bulk defections while declaring individual defections as illegal. The provision for exemption
from disqualification in case of splits as provided in the Tenth Schedule has, in particular, come under severe
criticism on account of its destabilising effect on the Government.

2. The Committee on Electoral Reforms (Dinesh Goswami Committee) in its report of 1990, the Law
Commission of India in its 170th Report on “Reform of Electoral Laws” (1999) and the National Commission
to Review the Working of the Constitution (NCRWC) in its report of 2002 have, inter alia, recommended
omission of the provision of the Tenth Schedule pertaining to exemption from disqualification in case of
splits.

3. The NCRWC was also of the view that a defector should be penalised for his action by debarring him from
holding any public office as a minister or any other remunerative political post for at least the duration of the
remaining term of the existing Legislature or until, the next fresh elections whichever is earlier.

4. The NCRWC has also observed that abnormally large Councils of Ministers were being constituted by
various Governments at Centre and states and this practice had to be prohibited by law and that a ceiling on
the number of ministers in a state or the Union Government be fixed at the maximum of 10% of the total
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strength of the popular House of the Legislature. The 91st Amendment Act of 2003 has made the following
provisions to limit the size of Council of Ministers, to debar defectors from holding public offices, and to
strengthen the anti-defection law:

1. The total number of ministers, including the Prime Minister, in the Central Council of Ministers shall not
exceed 15 per cent of the total strength of the Lok Sabha (Article 75).

2. A member of either House of Parliament belonging to any political party who is disqualified on the ground
of defection shall also be disqualified to be appointed as a minister (Article75).

3. The total number of ministers, including the Chief Minister, in the Council of Ministers in a state shall not
exceed 15 per cent of the total strength of the Legislative Assembly of that state. But, the number of
ministers, including the Chief Minister, in a state shall not be less than 12(Article 164).

4. A member of either House of a state legislature belonging to any political party who is disqualified on the
ground of defection shall also be disqualified to be appointed as a Minister(Article 164).

5. A member of either House of Parliament or either House of a State Legislature belonging to any political
party who is disqualified on the ground of defection shall also be disqualified to hold any remunerative
political post. The expression “remunerative political post” means (i) any office under the Central
Government or a state government where the salary or remuneration for such office is paid out of the public
revenue of the concerned government; or (ii) any office under a body, whether incorporated or not, which is
wholly or partially owned by the Central Government or a state government and the salary or remuneration
for such office is paid by such body, except where such salary or remuneration paid is compensatory in
nature (Article 361-B).

6. The provision of the Tenth Schedule (anti-defection law) pertaining to exemption from disqualification in
case of split by one-third members of legislature party has been deleted. It means that the defectors have no
more protection on grounds of splits.
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